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Example: OpenMinTeD

Current EU legal framework

Broad definition of right of reproduction (and 
redistribution, communication to the public, etc)

NOT counterbalanced by broad set of exceptions 
and limitations (fragmented, not mandatory, if 
mandatory of unclear scope e.g. 5(1), narrow 

interpretation, etc)
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 Not to TDM
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Example: OpenMinTeD

Future (sic!) EU legal framework 

Goal: moderinse EU copyright law and make it fit 
for the digital age in the DSM

How: In Draft Directive on Copyright in the DSM 
with a number of provisions (in particular 8 

proposals that will change EU copyright law).
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Example: OpenMinTeD

The most problematic are: 

● TDM exception (Art. 3);

● Protection of press publications concerning digital 
uses  (Art. 11);
 

● Use of protected content by information society 
service providers storing and giving access to large 
amounts of works and other subject-matter 
uploaded by their users (Art. 13).
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Not to TDM
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Example: OpenMinTeD

1) Text and Data mining: any automated analytical technique aiming to analyse 
text and data in digital form in order to generate information such as patterns, 
trends and correlations;

2) Scope: exception to the right of reproduction;

3) Beneficiaries: research organisations with lawful access for research 
purposes;

4) Relationship to contracts: Cannot be limited by contract;

5) Relationship to technology: Can be limited by technological measures 
(integrity measures and TPM)
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Or just a little bit TDM
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Example: OpenMinTeD

1) Text and Data mining: any automated analytical technique aiming to analyse 
text and data in digital form in order to generate information such as patterns, 
trends and correlations;

Comment: definition is broad enough to cover current TDM practices.
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For some purposes but not for 
others
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Example: OpenMinTeD

2) Scope: exception to the right of reproduction;

Comment: Problematic. It does not cover rights of 
redistribution/communication to the public and adaptation (derivative works). It 
means that all the times that the results of TDM are a copy in part of a 
protected work (Art. 2 Infosoc as interpreted by CJEU in Infopaq says that 
even 11 consecutive words can infringe) or when the results can be an 
adaption (derivative) of the original (thumbnails?) the exception is not 
available.
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Example: OpenMinTeD

3) Beneficiaries: research organisations with lawful access for research 
purposes;

Comment: Problematic. Individuals, micro and SMEs, industry, etc cannot 
benefit even if acting non commercially. Purposes other than research (e.g. 
journalism, criticisms, review, etc) are not covered. Why? Potential contrast 
with fundamental rights?
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For some benefciaries and not 
for others
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Example: OpenMinTeD

4) Relationship to contracts: Cannot be limited by contract;

5)Relationship to technology: Can be limited by technological measures 
(integrity measures and TPM).

Comment: 4) is good. But 5) is contradictory. It creates imbalance and 
uncertainty with regards to the medium through which a prohibition is 
expressed. If “exception not available” is expressed in human/legal language 
(contract) this is not enforceable, but if the same condition is expressed in 
computer language (DRM or TPM) then it is allowed. 5) basically circumvents 
4) in a way that is unreasonable, not proportionate and harmful for consumers.
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Example: OpenMinTeD

TDM normally extracts principles, facts, data, correlations, etc which are not 
protected by copyright law (Art. 2 WCT, 9(2) TRIPs, but also generally in 
Berne and most legal traditions).

Thus the extraction of those unprotected elements from protected works 
should not need an exception if copyright framework was properly designed.

Main problem with EU copyright design is that it is not properly designed: it 
harmonises broadly rights (reproduction, redistribution, communication to the 
public, etc), but does not do the same with exceptions (exhaustive but not 
mandatory list, narrow interpretation, etc). The current proposal does not fix 
this design problem.
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Example: OpenMinTeD

● Now: Implement a TDM exception not limited to research organisations for 
research purposes (i.e. “option 4” of the impact assessment p. 108 – 109).

Comment: This will only fix some of the problems identified above, but it 
could be technically be done in the present draft (although it seems that 
none of the proposed amendments is in this direction).

● Tomorrow: A better drafted EU copyright law clearly marking the boundaries 
between protection and PD, e.g. through an open and flexible norm that will 
cover TDM but also future technological advancements.

 Comment: This will allow courts to readily balance investment and 
innovation needs without having to wait for legislative intervention. The latter 
has caused a major delay in EU development of TDM and connected 
technology sectors in comparison to other more innovation oriented 
jurisdictions (US, Canada, Singapore, Japan, etc).  
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Example: OpenMinTeD

OpenMinTeD!
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RCUK Centre for Copyright and 
New Business Models in the 

Creative EconomyExample: OpenMinTeD
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Example: OpenMinTeD licence 
compatibility tools
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RCUK Centre for Copyright and 
New Business Models in the 

Creative EconomyExample: OpenMinTeD

 

thomas.margoni@glasgow.ac.u
k

Example: Fact-sheet and FAQs on licensing, 
OA, OS, etc.
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Example: OpenMinTeD 
Guidelines

  



Example: Open Science check 
list for repositories
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 1) Apply the right licence to your 
repository

  
 2) Don’t forget the metadata

  
 3) Apply the right licence also to the 

content of your repository (not the 
same thing as point 1)!

  
 4) In particular, CC BY 4.0 for works 

such as papers, articles, monographs,  
creative images, 

 etc)
  

 5) Data and dataset should be under a 
CC0 (or a Public Domain Dedication)

  
 6) Require that uploaders choose a 

licence when they upload their content
  

 7) Suggest which licence should be 
chosen in order to meet OS 

requirements (see above)
  

 8) Explain why what you recommend is 
the best choice and why other choices 

are not good but let uploaders 
choose
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Example: Open Science check 
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Example: OpenMinTeD

More info including full references and data is in forthcoming paper. A draft-
preview in blog form is available here:

http://www.create.ac.uk/blog/2018/04/25/why-tdm-exception-copyright-directive-digital-
single-market-not-what-eu-copyright-needs/ 

Additional information about the other provisions (especially press publishers rights and 
intermediary liability) is here:

http://www.create.ac.uk/blog/2018/04/26/eu_copyright_directive_is_failing/

A recent paper for a natural language processing conference briefly discussing whether 
current Art. 5(1) (temporary acts of reproduction) can be used for TDM purposes
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